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Ick OF: TEDRNEY-GENERAL 
. : n 


1954 - 
NEWHAMPSHIRE LAWUBRARY 
| _ SEP 2.2 1998 | 
Prigadier General John Jacobson, Ire CONCORD, NH. 


The Adjutant General, ae | 
State Military Reservation 


Concord, New Hampshire 
Dear General Jacobson: a 


Under date of February 8, 1954 you have ine 
quired whether the Town of Peterborouzh may legally enter into a 
contract with the State of New Hampshire under the terms of which 
the Toun ill vote to defray a part of the construction costs of 
the new State Armory and,also, Will vote to pay a portion of the 
annual maintenance costs of the same. In return for such contribu- 
tion the Town would be permitted to use the Armory for town purposes 
when such use would not interfere with military requirementse You 
advise thet the construction costs expected of the Town would be be- 
tueen thirty and forty thousand dollars, such sum to be available at . 
tho time of construction. we would characterize ths Town's power in 
this regard as extremely dovt ful. | 


We note, first, that there is no express statue 
tory provision which would pormit such an undertaking upon the part 
of a towne Since towns have only such powers as are conferred upon them 
a by statute, (7hitefield v. Dalton, 80 NeHe 93, 94) it is necessary to 
consider whether such undertaking is fairly implied within other per- 
tinent statutes. at 


; Tne purposes for which towns may raise and appro 
mriate funds appear in ReLe Ceo 51, se 4, subsec. I =~ MXXIII, as amended. 
One of these is pertinent: | 


"Y¥TI., Armories. To provide and maintain armories 
for wilitary organizations stationed therein which 
form part of the Now Hampshire National Guard or 
reserve militia, not exceeding five hundred dollars 
yearly for each organization." 3 os 
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Brigadier Genoral John Jeacobsons Ire «Ze <.. February ll, 1954 


: | This provision contains within its terms the only 
power which a town has with respect to furnishing funds for armories, =. 
under the rule of statutory construction that the mention of one aspect 
of a matter 13 to exclude all other aspects. That is to say, the raise 
ing of funds for armories having thus been expressly acted upon by the “ 
Lecislature, we are to presume thet funds are to be raised and expended 
in that regard for no other purposes and in no other manner than as so 
enacted. : ; Ss oe eer ee a 

ee The sole limitation upon the town itself 4s that 
the funds carnhot exceed $500 yearly. arenthetically, we do not find 
thet the fact that tho building upon which the monies would be expended 
does not belong to the town mckes any difference; obviously, the sum of 
$500 is more clearly designed for rental than for purchase. : 7 


It is clear that the sch which the Town can raise 6. 
in any one year for armory purposes falls far short of the thirty or nd st ON BS 
foray thousand dollars required for construction. The Towm cannot, — - 
therefore, raise and appropriate such sum this year. We next consider 
whether the Town may issue its bonds, and service them for the amount | — oe 
of $500 yearly, An examination of ReLe Ce 72 (Municipal Finance Act) ine 9 
dicates that the capital exnonditures for which money may be borrowed Site oe 
must bs with respect to property owned by the Town; that is, no provie 
Sion is seen suggesting that canital funds may be spent on property not 
owned by the Town under the Municipal Finance Acte _ > "a3 


With respect to annual maintenance costs, it may 
Wwerl be thet $509 per your weuld te adeguate for this purpose. iow OVEL» 
in the absence of statute a ton has no power to contract in such a way 
as to bind future town meetings. Despite an apnarently valid contract, 
then, cach teyn meeting must be called upon to consider the specific. ques | 
ticn whether to vote the necessary funds. Upon refusal tho Stzte has no 
rencay ageinst the town, since the town, in originally making the contract, 


was acting in excess of its powers, 
(s 


In such circumstances we can but sugrost that ene 
bling legislation is required which would both authorize the Town td : 
aise neccssery funds end protect the State, oe 


ry on 


Before closing, I should like to fnvite your atten- ; 
tion to Laws 1947, ce 245, s. 63 since this is limitod entirely to the ace 
quisition of land, it is not deemed applicable here. * ae 





Warren E. Waters 
Deputy Attorney General 


7 
t 








